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SUMMARY

This report examines theconcepts and issues related to the fornulation ofan
international agreenment on corrupt practices, particularly illicit payments in
international coomercial transasrions. The report describes briefly the ;
background of prior 'nited Nations wark on the issue and exanmi nes the nature of |
the probl em posed by corrupt practices. Chapter | attempts to elaborate on the
major concepts involved, such as "corrupt practices"."bribery", "illicit
payments” and "international commercial transactions", and to identify tht verious'
possible classifications of such corrupt practicea, as vell as the parties '
i nvol ved. Chapter |1 wundersc¢ores the need forinternational action and discusses ;
the types Of actions, both netional andinternational, that might be enbodied in e
rel evantintennt i onal agreemeal. |t aisodiscusses the types of machinery that
could bt created in the agreement in orderto enforce its provisions and to ensure
the settlenment of any disputes relating to its interpretation or application.
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1 XTRODUCTION
A. Background
1 The General Assembly on 15 December 1975 adopted by consensus resolution

351k (XxXx), entitled "Measures against corrupt practices or transnational and otbcr
corporations, their intermediaries and others involved", in vhich it condemned all
corrupt practices, including bribery, by transnational and other corporations,
their intermediaries and others involved, in violation of the lavs and regulation6
of host countries. The resolution reaffirmed the right of any State to adopt
legislation and to investigate and take appropriate legal action, in accordance
vith its national laws and regulations, against corporation6 and other involved ic
such corrupt practices. The General Assembly called upon both home and host
Governments to take, vithin their respective national jurisdictions, all the
necessary measures that they deem appropriate, including legislative measures, to
prevent such corrupt practices, and to exchange information bilaterally and, as
appropriate, multilaterally, particularly through the Centre on Transnational
Corporations. Home Governments nc called upon to co-operate with host
Govermments to prevent such corrupt practices. including bribery, and to prosecute,
vithin their national jurisdictions, those vho engage in such acts. Furthermore,
the General Assembly requested the Economic and Social Council to direct the
Commission on Transnational Corporation6 to include in its programme of work the
question of corrupt practice6 of trazsnational corporation6 and to make
recommendations on ways and means vhereby such corrupt practice6 cowld be
effectively prevented. Lastly. the General Assembly in the resolution requested
the Secretary-General to report to it at its thirty-first session, through the
Economic and Social Council, on the implamentation of the resolution.

2. In pursuance of that request the Secretary-General submitted to the Economic
and Social Council at the sixty-first session the document entitled "Transnational
corporations: measures against corrupt prac%ices of transnational corporation6
their intermediaries and others involved” (E/S838 and Add.1), vhich ms based on
responses of Governments to the Secretary-General's note verbale of 3 March 1976,

3. That report covered the measures and regulations that the responding
Governments stated they had taken at the satiounal and international levels in
order to deal vith the issue of corrupt practices. [t contained a brief survey of
the penal legislation of selected countries regarding the concept of corruption,
perscas capable of committing it, elenents of offence and sanctions. It also
described certain investigation6 c¢f corrupt practices that had been conducted by
Governments, and summarized the proposals ror further dealing vith the issue. In
conclusior, the report stated that the issue of corrupt practices is a complex
one that merited serious international concen and peinted out that “the various
aspects of the issue of corrupt practices would require more detailed
consideration” than was possible within its scope.

oo
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L, Pursuant to Central Assembly resolution 3514 (XXX) the Commission on
Transnational Corporations discussed the subject at its second session, held at
Lima from 1-12 March 1976. The Commission took note of the proposal submitted by
the Government of the United States of America for an international agreement and
a plan of action and decided to forward it for further discussion to the Economic
and Social Council. It also recommended that the Council consider the matter of
corrupt practices on & priority basis and take appropriate action at its
sixty-first session. 1/

5, A'. its sixty-firet session the Economic and Social Council considered that *
issue and adopted resolution 2041 (LXI) of 5 August 1976 in which it decided

“to establish an Ad Hoc Intergovernmental Working Group to conduct an examination
of the problem of corrupt practices, in particvlar bribery, in international
commercial transactions by transmational and other corporations, *heir
intermediaries and others involved, to elaborate in detail the scope and contents
of an international agreement to prevent and eliminate illicit pajments, in
vhattvtr form, in conntxion vith international commercial transactions as defined
by the Working Group”.

6. Tbt Ad huc Intergovermmental Working Group held its first session from

15 to 19 Movember 1976. The first session was devoted to tbc organization of its
substantive vork and to a general exchange c? vievs by delegations on the various
aspects related to its mandate. The Working Group requested the Ctntre on
Transpational Corporations to prepare for its second session a working document
on corrupt practices which would identify the issues involved in an analysis of
the question of corrupt practices and indicate the options available to the
Working Group. The prtstnt document is in response to that request.

B. The nature of the problem

7. The problem of corrupt practices is a universal phenomenon vith deep roots
and a long history. It posts serious political, economic, social, legal and
moral challenges. Recently, instances of corruption particularly illicit payments
involving transnational corporations and others, have surfaced in 5 dramatic
mauner Causluy serious embarrassment aud 6lirecting widesprcad concem.

8. The effects of corrupt practices are deleterious when such practices take
place within 5 national context, but tbcy are strongly exacerbated and their
ramifications even more dangerous vhtn these practices occur in the context of
international commercial transactions. They can distort the process of economic
devel opment, undermine sovereignty and thwvart pormal international relat ions.

9. Corrupt practices in international commercial transactions involving foreign
commercial enterprises may subvert the governmental decision-making process, This
subvtrsion can have somevhat different effects depending on the ecopomic and
political systtm, but whatever the system, the impact can be serious. ]t may
negate the benefits of competition and undermine national development guals.

i/ See Official Records of the Economic and Social Council, Bixty- first Session,
Suppleme:t Bc. © (E/5782), pars. 37
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10. Corrupt practices can distort the process of development by inducing countries
to make laappropriste expenditures and to waste needed resources. Whenever a
business transaction results from corrupt practices, resources and wealtl nave
been misallocated. Under such conditions an inefficient firm could sell relatively
low-quality and high-priced products at the expense of a more efficient enterprise.
A buyer may have placed his limited resources in an inferior and perhaps
unnecessary product. In a vorld of scarce resources and great developmental needs
such activities cannot be tolerated. They can be avoided if both the decision on
resource allocation and the decision on the particular product are nxade in an
atmosphere free from imp.. ¢priety.

11. Corrupt practices could also undermine the political base of a Government. If
it is commonplace that a government service can be purchased or that the tax
collector can be bribed, respect for government is seriously eroded. Revelat ions
of such practices can have serious destabilizing effects on Governments. In

some countries sudden changes of government have been connected vith charges -
vhtther true or not - of corrupt practices by the previous régime.

12. Corrupt practices also pose possible threats to national security. On the
one hand, armed forces may be persuaded to buy inferior or unnecessary military
equipment. On the other, high government officials who are involved as recipients

of payments or other gratuities are open to blackmail.

13. Furthermore, corrupt practices can have an adverse impact on international
relations. In some cases corrupt practices by a corporation could reflect badly
on its home country, at least as far as the authorities or public opinion of the
bost country affected are concerned. Bilateral re} ations betwveen home, host or
third countries cm be strained if revelation of corrupt practices creates
political upheavals, particularly when prosecution of the parties involved differs
videly among countries, or if domestic legal restraints hinder intergovernmental
co-operation

C. Scope of the re—crt

14, This report attempts, first, a preliminary examination of concepts related
to corrupt practices, particularly illicit payments, of types of illicit payments
and of possible parties involved. Secondly, it discusses the need for
international action and focuses on the possible scope and machinery of an

international agreement in this area. Such ean agreement , it is suggested,
could involve required actions at both national and international levels. In
conclusion, the report focuses briefly on possible machinery for implementation

and settlement of disputes.

15. At the appropriate time a more thorough analysis of legal issues involved
might be needed.
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I. MAJOR COMCLPTS

16. The description of the key concepts contained in this chapter is intended
to clarify some of the terms used in paragraph 1 of Economic and Social Council
resolution 2041 (LX1). Po attempt is made to formulate precise lereal definitions.

A. Corrupt_ voractices

17. The term “corrupt practices" can cover a broad range of activities which are
morally and sometimes legally improper. The scove of those practices that are
considered t0 be corrupt varies from one country to another and fyom one society
to another.

18. In international commarcial transactions, there is a wide ranpe of improper
activities.  These may be viewved so broadly u to include unfair competition and
restrictive business practices such as market distortiom, price fixing, orice
discrimination, allocation of markets, rigging of bids and se on. It is also
possible to ineclude taxes and royalties made to an illegal régime. The range
may also extend to various forms of political interference or intervention in
the domestic affairs of a Government.

19. Hovever, although every corrupt practice iS en improoer activity, not all
improper activities are necessarily regarded as corrupt. It is important to
recognize this basic distinction and to decide vhether one proposes to deal vitb
corrupt practices in the specific sense of bribery or illicit vayments or in the
broader sense of all improper activities in international commerce.

20. There are arguments in support of dealing vith corrupt practices either

in the broad meaning indicated in parsgreph 18 or in the narrower sense of
illicit payments. Howvever, it should be noted that the basic considerations are
different vhen dealing vith wunfair or restrictive business practices or political
intervention than wvith illicit payments. The former are issues wvhose importance
might merit special consideration. Furthermore, it should be noted that some of
these issues ue currently being dealt vith ®y some agencies within the United
Netions system (for example, the issue of restrictive business practices and of
transfer of technology in the United Fatioms Conference on Trade and Developrent,
includins the Commission On Transnational Corporations itself, narticularlv in
its work on a code of conduct.

B. |Illicit payrents and bribery

21. The term “illicit payment” is the generic term for all payments that are
made with the intention to improperlv influence a decision. These payrents mav
be directed to officials in public service as well as to officials of private
institutions. Illicit payments, which shall be interpreted broadly enough to
cover financi al and non-financial payments, O sy include the payment of a bribe
or illega) political contributions. gifts and favours (sometimes sexual) e ¢
officials; excessive or unduly lavish @ ntertainnent; oavments to close relatives

/..
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or friends of officials' sranting employment to ciose relatives Or friends of
officials; arranging for transactions that enmedble officials to violate local
currency lsvs; payments made clandestinely {0 political figures and journelists

t0 influence the climate of opinion; and SO on. In a case in vhich the illicit
payrent purports to influence a decision reparding u sale, the paymentisusually
by & prospective stlitr to the official in charge of makins vurchases. It is not
inconceivable. hovtver, for the official to make the pavment to the seller, for
examrple , to obtain scarce or even orohibited merchandise., Thus an illicit payment
may be nade by any party to @ comrercial transaction, vhether buvtr or seller.

22. It is often difficult to determine vhtther a non-financial payment is 1illicit.
Althourh such payments may be customary and part Of business lift in some nuurters,
at some point the size and value of the gift relative to the transaction make the
@i ft suspect.

1. Bribery and extortion

23. The term “bribery” is used in most penal leaislations to describe the vayment
of anything of value made to a decision maker (or his agent) in order to influence
his official decision-making. 2/ In a narrw criminal lew sense, bribery takes
place only if the intent of the partv making the payment is corrunt , the decision
maker vho is pdd has the authoritv to influence the event ror wvhich the payment

is given and the intent in makinr the payment to hin is to influence his decision.
Althoush the leav on this point can differ, bribery statutes often cover both the
giver and taker of the bribe.

2l, The recipient of the bribe can be a public official or a nrivatt person.

In many countries only public officials, as defined in relevant pational
lepislations, can be "bribed” Or “corrupted". In other countries, the recipient
need Not be a pudlic official. In some cases the act that the bdribe is intended
to influence must be unlawful; in other cases that is not necessary.

35. An illustration of 6 description of elemeats of bribery of civil servants
is found in article 147 of the penal code of Iran:

“If, in order to achieve the goals mentioned in Articles 139. 140, 1kl

and 144, any possession vas transferred, directly or indirectly, to the

civil servants both in the judiciary and the administrative order, either
freely or at a orice obviousl v lover than the resular orice , or at a price
apparently regular but actually much lover or else if, in order tc attain
the same goals, any possession vas bought from them &t s price obviotusly
higher than the regular price, or at 8 price apparently reaular but actually
much higher, the sajd civil servants are guilty of c¢orruption, and the

party vith vhich they deal vill be considered as corrupting.

Ty emlairp—

2/ See E/ST82, paras. 16-10,



E/AC.6L/3
Tnrlish
Fage

26. The term “extortion” is used to refer to the situation in vhich the illicit
payment 14 mede 48 & result of threats or other methods of coercion employed by
an official. This is sometimes referred to as “active bribery”, as opposed to

" 3 - PP - P e es .
passive bribery” in vhich tke official has not initiated the payment. Invariably
vhca bribery is disclosed, each party - the paver and the recipient - accuses the
other of having originated the transaction and determination of the truth of the
matter is dificult.

2. Types of illicit payment

27. lllicit payments may be classified, for the ourpose of this report, into
three major types: expediting, altering decision-making and maintaining a
favourable climate. Political contributions, vhich may be made for all of the
above purposes, are often connected vith securing a favourable climate.

Expediting payments

28. Expediting payrents are those made to speed u, the decision-making process.
They become most common vhere a civil service is under-manned and thua limited
in its capacity to handle the demand for the service it performs. Expediting
payments are used to buy preferential access to the head o the line. A typical
example i s a pavment to a harbour master to avoid vaiting to aff-load a ship.

29. Sometimes the expediting payment is the result of extortion ;v the official
vho coatrola the service or function. He lets it be knovn that pre:=rential
treatment can be purchnatd and suggests tbat if payment is not forthee~iag
problems will ensue.

30. These types of payment are by no means harmless because they result in

unfair competition. Tbeir revercussions can be even more serious vhen made by
corporationa with ample financial resourcen. Such corporations may, for instance
push the bidding in expediting payments far above local competitors. The ability
to pay, to pay in more sophisticated vays , and to offer a better prospect for
concealing the payment could give the corporstion an unfair competitive advantage.

Decision-altering payments

31. Decision-altering payments are payments made to induce an official to buy a
product t hat be vould not pormally have bought, or to act in a way in which be
would aot othervise have done. Instances that have come to light are payments

to airline snd government officials to favour one manufacturer’s aeroplane even
vithout regard to vhether the plene may be inferior or inappropriate; payments to
military officials to persuade them to purchase more aircraft than they need,
payments by company ® xecuti*r?a to officials in charge of resources for a coocession
Oon favoursble terms; and payments to change official rulings on taxation, licensing
or permits., In s number of countries, canes of regular payments to tax audi tors,
building inspectora and licensing officials have cope to light.

32. The i npact of.decision-alterins pavments is more deleterious than that of

ey o D ¢ VI SR AR & viamth X e AL R SR IR SR w3t
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expediting payments. More than the order in vhicb people are served isaffected:
the use and distribution of rescurces is changed. Tnis qualitative aspect makes
the decision-altering payment a matter for parti cul ar concern. When the payments
come from foreien sources the distortions they create may be vieved as external
interference with internal decision-making processes.

Political contributions

33. Political contributions are illicit payments vht n nade in violation of the
laws of the country in which they occur. They may be made tither to a party in
rower that is seeking to maintain its status or to opposition pesrties that are
seeking to accede to power. Iomanycasts the odjectivebehind the payment is to
maintain or to secure a government policv favourablt to the paver. Itis
invariably difficult to determine vhethtr such payments are in fact political
contribution8 or simply bribes.

34, A more complex type of a “political contribution" is a payment that is made
vith t he intent to alter t he system. Such payments can be directed towards any
level of a government, institution or compamy. For exanple, by SECUIlINg the removal
of, or conversely the appointment or election of particular officials, the way

in which decisions are senerally nmade an¢ the general orientation of the decision
makers nay change « although no pavment is rmade on any specific decision.

C. International commercial transactions-

35. The term "jpternational commercial transaction' may be used to refer to
comnercial transactions occurring across national boundaries between any of the
folloving: private persons, companies and Governments Or gorernmental agencies.
For the purpose of sn intermstional convention, it may be pecessary to focus ob
international commercisl transactions in which a company or individual (a) sells
directly to a foreign Government; (b) makes a sale requiring sovernment approval;
(c) makes a direct investment requiring government approval; (d) seeks any
government licence Or permit relating to its business operation; (e) seeks national
legislation favourable to its commercial interests; Or (f) seeks international
action favourable to its interests.

36. It should be decided whether and to vhat ext ent an international convention
should focus on commercial transactions between a corporation and its home
Govermment. Such transactions can hart an international character. for i nstance,
vhere goods 30ld by a corporation to it8 own Government art located in another
eciutry and are to be delivered to a third country and the contract of sale iS
gove rped by the lawv of a State other than that of the home Government.

D. Parties to illicit payments

31 Corrupt ypracti ces , trptcially illicit payments, involve tvo or more parties.
Por tht purpost of tht present discuscion the definition of the commercial
participant cm be broad enough to cover all forms of enterprises. including
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domestic enterprises, exporting products or services abroad. The recipients may
be government or other public officials, private versons and agents. Other actors
facilitating the payments are intermediaries.

i.  Transnational and other corvorations

38. This headine might include all possible corporations, national as well as
transnational. It might inciude @anufecturers , traders, service industries

dealers in licences and patents, and corvorations invelved in any other commercial
transaction. Concerning the ownership of these cornorations, the sporoach of the
Group of Eminent Persons might he followed: “Such enterprises are not always
incorporated or private: thev cab also be co-operative or State-owned entities. 3/

3. Intermediaries

39. An intermediary is the persou or crganization that serves as the vehicle

through vhich an improper payment is made. Usually the purpose of the use of an
intermediary is to conceal the fact or the nature of the payment. The desire

to conceal the payment is frequently the reason for the location of the intermediary
in a third country that has stringent bank gecrecv lavs or is a tax haven. sow
intermediaries have been fictitious sales corporations, foundaticns, trusts,

lawyers and law firms, public relations firms and advertising agencies vhich

collect so-called fees vhich they then pass to the recipient. Occasionally. illicit
peyments are made into quasi-official funds.

ko. The most common possibility for an illicit situation arises when a corporation
retains an in. country sales agent, the agent is paid on a straight commission basis
and the corporetion makes a point of avoiding asking the went vhether he is
splitting his commission or paving a bribe. Although techrically the corporation
has not made an illicit payment, the agent vho subsequently pays an official has
clearly moved the transaction into the illicit catepory.

L1, The use of the relatives of a government official or of another influential
private citizen as a commission arent CM, in some cases, be considered illicit.

Lz, Purchasing the services of a lobbyist may also cross into jmprovoriety,
especially if the relationship is concealed and the arounts are large. If the
recipient is clearly not in the sales business, is unfamiliar with the company’s
product mc! offers no visible support services, it may even be assumed that his
activities are questionable.

3/ The lmpact of Multinational Corporations on Development and_on
International Relations, (United Fatjons publication, Sales No. E.7L.11 .A.S).
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3. gﬂ_e_:_r_s___involve_:_d_

Government of ficials

L3, A government official is anyone empleoyed directly or indirectly by a
Governnent in the administration, civilian or nilitary. For the purpose uf this
di scussion this definition should also include consultants and advisers who hol d

a quasi-governmental position through part-tinme invol vement on governmental boards
and commi ssions cr through a contractual relationship vith ¢ Governnent. It

corld al so, in a broad sense, include menmbers of royal families and | eading
firures of volitical parties.

Private officials,

LL, The official involved inan illicit paynent may \~ a person Vho can influence
decisions in his private role. In that case, he mght be an offieial of a conpany
or of & non-governmental institution. Such a oerson might offer or receive an
illicit. paynent for thepurposeof rexinga atci Si on ongroundsother than those

it nerits.

Agents

L5, Cormercial agents typically represent manufacturers in their overseas salts
efforts. In the context of the present discussion theconcem is with agents vho
go beyond thetraditional role of salesmanship and engage in making illicit
payments to push salts or other cormercial transactions. Comvanies that engage

in corrupt practices mght use agents as ascreenfor their activities by carefully
avoiding a discussion of illicit payments vith the apent so that the corporation

oM deny its involvenent.

-

L6, Soaretimes agents are used to facilitate extortion, for instance, whem a
government otrficial suggests to a firmthat in order to facilitate the cormercial
transaction it should use a particular agent. Then theagentdelivers all or part
of the commission back to the government of ficial.
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1I. INTERNATIONAL ACTION

A, The need for intermational action

LT. Although national laws exist in mosc countries with respect to corrupt
practices, they are not alwvays effective against ilicit payments in
international ‘commercial transections because of the transnational (“across-the-
frontier™) element in the offence and its international implications.

L8. The ibpzaiments to effective national action are many end varied.

Effective enforcement at the national level may be impeded by conflicts of
Jurisdiction, the inadequacy of infonmtion available in any one State and
conflicting governmental policies towards enterprises and their activities.

L9, Illicit payments in international commercial transections involve
activities in several States, including the horse country of the person or
corporation making the payment, the country in vhich the decision-making process
is intended to be influenced and possibly third countries through which the
payments pass to avoid discovery. Effective control would involve concurrent
action in hcme, third and host or purchaser countries.

50. It is possible that ic some State8 existing laws are not comprehensive
enough to reach the various types of corrupt practices. The development oOf
such laws by means of a model text or through an International agreement could
help to bring about the reguired harmonization.

S1. Because illicit payments are used as caapetitive tools, some countries
may perceive that unilateral action to change national lav to prohibit such
paywents by their nationals would place their firms at 11 serious competitive
disadvantage internationally. Intermational action to harmonize dowestic lav
will therefore be required vith respect to prohibitions. Thus, although the
moat important remedies necessarily comprise national action, international
asgreement [0 simultaneous national SIH4XOOM X+ also @ 8sential.

52. Erfective national action will depend on international co-operation for
enforcewent related to such issues as information exchange, Judicial assistance
and extradition. Although international agreements exist on these subjects,
many or them vere concluded before the explosion of international commercial

activities and the aophirticated movements of funds end records. The usefulness ¢

those agreements in the current context is therefore déeubtful. ‘Yoreover, existing
errespents also tend to te limited in scope to well-defined crimex about whjch the
is litt_ e disagreement. ‘ris, vhere illicit payments have take:. »ace,
Interpatinpal co-cperaticn kas been ¢ifficu.t because the national .+#vs, which hav
been violated, are nct fully covered by existing mutual judicial assistance
agreements .

$3. Acton at the international level would seem especially necessary in order
to achieve a uniform understanding on issues such as: (a) the concepts ard
terms used to describe or proscribe certain activities; (b) criteria and
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procedures for the recognition and enforcement of judgements or findings of
national tribunal 8 or authorities; (¢) arrangements for obtaining evidence
udbroad; (d) procedures for subpoena of records available in another country;
(e) extradition in casts of individuals seeking to escape responsibility; and
{(r) appropriate punishnent.

Si. The need to establish uniform disclosure procedures could also be met through
intemationsl action. This wouldnot ealy help to achieve uniformty in tbe
reporting procedures, which all corporations should then be required to follow,
but would al so help to establish co-operative procedures for the exchange of

i nf ormation. Such international action coul d encourage those countries
vhose tax and bank secrecy laws favourtheir use a5 third countries to
co-operate in elimnating or [limting illicit payments. Under the present
situation, if one third country were to agree to shutoff illicit payments

vi thout another haven country taking simlar steps, the activities could
sinply be transferred to the latter.

B.  The scope ofan international sgreement

55. The measures necessary for dealing conmprehensively with all aspects of
the issue of corrupt practices cannot adequately be nmet by national action.

56. Some issues could be effectively regulated by an international agreement
that voul d prescribe specific principles vith regard t0 the conduct of firms.
Ch other i ssues its provisions could serve as guidelines for conduct, |eaving
their detailed day-to-day implementation t0 national authorities. An agreement
of this type could al so harmonize thevariety of existing provisions on the

i ssue.

57. An international agreement could take the formof amultilateral
convention witha detailed spelling out o rules. principles and prucedures
for its enforcement, together with agreed procedures for implementation.

[t could also be a general convention containing agreed principles for
observance by tbe contracting parties, without mandatory procedures for

i npl ement ati on. In either event tht convention coul d recommend sowe, i f not
all, of its provisions for adoptioninto the national laws of the States
parties to the agreement. A third alternative would be to envisage tbe
convention as &t model lav for cootracting paties to adopt into their national
legislation. ~ Such » wodel text could sipplement tbe efforts made at the
national level to desal with the issue of corrupt practices in international
commercial transactions.

1. Action at the national |evel

58. Ao international agreement relating to illicit payments,vhatever its
nature and scope, could be addressed t0 the types of actionthat could be taken
by home , bostand third count.ies.
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59. Heme wormtry governments have abroad range of options to control illicit
paycents made by their netional firps. These include ecriminalization, disclosure,
taxacion andcertification requirenments.

60. Oininalization. Hone country governnents can nake it a criminal act to
offer or attenpt to offer an illicit payment in connexion with any international
commercial transaction. They could be required to prosecute and to punish all
offenders wit..in their Jurisdiction, since they are in the best position to
obtain Jurisdiction over the persons who authorized the paynents, as vell as
over the evidence relating to Paynents in appropriate files.

61. A difficulty in this approach is that in sone cases a home country eourt
could be sitting in Jjudgement over wnationals and Oficials of another country.
Although these persons night not be parties to the case itself, the conviction
of the giver of a bribe could raise political problenms for the officials

i npl i cat ed.

62. Disclosure. A strict home country disclosure requirement would seem possible
for several reasons. Because disclosure of innocent commercial arrangenents

or payments would not be harnful politically to the individuals involved, the
definition ofwhich paynents should be included in the disclosure requirement is
less difficult. For exanmple, while it would be inpractical to makethe payment

of all agents fees crimnal, it would seem to be possible to require that the
names of all agents involved in transactions of nore than a certain anount be

reported.

63. By liniting disclosure to sizable payments, objections relating to the burden
of disclosure wiuld be rinimized.

6h. Hone country disclosure requirement6 might be backed by crimnal sanctions,
vhich would serve as an additionel deterrent to illicit paynents.

©5. Detailed public disclosure of all questionable paynments by. corporations in
their home countries wuld make it unlikely that a public official woul d dersand
such a payment cor that he would accept one if offered.

66. Corporations mght be required to disclose questionable paynents to their
home  Governnents, vhich would then undertake to inform the appropriate officials
of the country in which tbe payment was made. This approach would allow
governnent al deci sions ateach step of the process. However, it advances the
possibility of Political intervention in the crininal Justice process in both
home and host countries and of blackmail ofthe host country governnent official

i nvol ved.

67. Another alternative wuld be to haveimmediate disclosure of payments to
hone  governnents, coupled with the requirenent that a report be made available
by the bone Covernment to the national autborities of thepurchaser. At the
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end of a one-year period, for instance, corporations could be required to make
the report public. This approach vould give the purchaser Government the
opportunity to investigate the transaction and decile whether lav enforcement
action wvas wvarranted. The fact that later public disclosure by the home
Government vould be required vould act as a deterrent to the payments and weuld
put pressure on all parties to prosecute corporations for any illicit payments
that had takes place.

68, A time-lag feature in a disclosure requirement vould meet the possible
objection that disclosure o a perfectly innocent trsnaaction might put the
disclosing firm at a serious competitive disadvantage, since the terms of the
underlying business deals vould be made public, as vould the identity of the
sales agent. Without a time-lag, a competitor could learn the bid price or

try to hire away an effective agent by offering him a higher salary or cormission.
However, if disclosure vere delayed for a year or more, the information vould

lose jts competitive importance and the objectives of enforcement would be aet.

69. Political contributions, however, should be revealed immediately if
disclosure is to be effective.

70. Taxation. The tax law of howe countries allow business expenses as
deductions.  Under these provisions it is sometimes possible to conceal the
fact that an illicit payment has been made and to obtain a deduction for it.
However, vhen an illicit payment is clearly identified and made non-deductible,
its true coat increases, and the temptation to make such payments vould
probably decrease.

71. A further tax penalty cowld include a speciel tax on profits from a deal
involving a bribe.

72. Certification. Some international commercial trant,:tions require home
Govermment involvement. Arms sales, fror example, are suplect 10 exprt
permits. Governments often promote exports with loans from goverument-operated
export banks. Exchange-control approval may also be required for some
transactions, or critical technology sales made subject 1) export licerces.
Corporations might be required to rejcrt all fees, cummissions, political
paywents and otber payments as a condition Of gevting such approval for the
transaction. A prospective purchaser may insist on receiving a copy of the
report.  Home country Govermments could enforce this reyuirewent by making it
part of their criminal lava and by subjecting the fjrx to audjt and appropriste
penalties.

73. In many countries certifications are already required or can be reguired
through sdministrative rather than legislative change.

7L, Civil remedies. Under most legal systems it is not possitle to enforce
a cootract that is tainted vith corruption Or that offends public morals. This
principle could be of possible relevance as a deterrent tc making illicit

paywents.
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75. Home countries might also offer a remedy to firms that have lost a sale to
a competitor that made en illicit payment. This could be done through existing
lavs on trade restraints, by allowing injured firms (competing companies are
cften likely to knov vhether there has been a questionable payment) to bring
private damage actions for a multiple ot the amount of the lost profit and
reasonable attornits fees. To be most effective, hcee country lav should be
vritttn in a way that specifically gives the right of this kind of action to
firms from other countries.

76. The right of corporations to sue might also be complemented by giving
shareholders a right to sue corporate officers personally to recover improper
payments from them. To impost such a personal responsibility on managers and
directors of corporations might even be one of the most important deterrents

to illicit payments.

77. Finally, home country civil lav should require a firm to keep accurate
books and records of all transactions. Thus, payments that are concealed
through off-the-books accounts and falsified invoices vould lead to prosecution
for the act of concealment. The more difficult it becomes to conceal an

illicit payment, the less likely it is that a corporation wvill make one. The
lav could require that books of operations carried out in secrecy or of baven
countries be xept in duplicate, with onpe set ip the home country, as a condition
for the firm tc operate in the country.

Host countries

78. Criminalization. Bribery of officials is already a crime throughout the
vorld. This could be supplemented by making it a crime to conspire to bribe,
even if all of the activity were t 0 take place in another country. The use of
the criminal process is complicated by the immunity granted to high elected
officials and parliamentarians in some countries.

79. Host COUNLrY laws on extortion could also be revi sed to allov for more
certain penalties. For example, it should be possible for a corporation to
obtain the prosecution of a public official whe appronchts it vith a demand for
illicit payment in exchange for an offic¢ial act or omission. Business

officials who have been approached by bribe seekers might be more willing to
complain if thtrt wepe special prosecutors.

80. The conversion of a political contribution to personal use could expressly
be made a criminal offtnct. Any prohibition of political contritJtions, to be
fully effective , should extend to foreig individuals as vell.

Al. Many questionable transactions hsve involved former government officials
offering their gervices to companies vho deal vith the branch of government
they once vorktd for. Occasionally, the retired officials usc established
connexionc ; sometimes the employment contract may bave been pegot iated while
that person was still a public official. Cobsequently, it wnuld be necessary
to prescribe rules prohibiting former government employees from dealing wvith the
agency that they have left for a certain period of t 1me¢ mC prohibit ing Job
acgotiations vith firms having business witk that sgency.
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82. Disclosure. Host countries can require the disclosure of all agents fees
and commissions as a condition for doing buaineaa. (For exazple, Iran has

adopted a policy of obliging companies to disclose agents fees as a conditian
of bidding on a contract). Teo effect this disclosure each tirm could be

required to allov au audit of its books by au external auditor to determine
vhethcr questionable payments were made in coanexion vith a particular
transaction.

83. (nce agents fees and other additional payments are disclosed, the purchaser
country cwm investigate further to determine ‘the legitimacy of the payments.
If the home country requires similer disclosure, the tvo reports can be compared.

84, Other remedies. In addition , host countries could also require any company
that baa made an illicit payment to pay a fine of several timer the smount of

t he peyment before bei ng ellowed to operate i N the country. Conversely, the
public official vho has teken an illicit payment could also be subjected to
severe sanctions, including removal from public office in appropriate cases,

Third  countries

85. Many illicit payments are passed through a third country (a tax haven or
secrecy country) in order to hide the transaction. In some cases the agent
is in the third country and in others the fictional corporation or foundation
vhich receives the mobey either in cash Or as an agent’s fee is in a third
country. Information about such agents and recipients vould thus be central
to any plan to combat illicit payments.

86. In tbe first instance. third countries could adopt rules that increase the
risk and the difficulty of such illicit transactions. Agents wrking for
foreign firms might also he required to disclose their activities.

8”. Trird ccuntries might further he required to aaaist Covernments affected
by an illicit payment to fully investigate a auspicious transaction that has
been passed through tbe third country. Currently, the lawvs of sax countries
do not allow officials of a foreign Covermment to even question its own
nationals located in the third country io order to ascertain vhether an

illicit payment has occurred. |n acme cases the lava relating to industrial
espionage prohibit disclosure by a corporation or by an individual of information
that is potentially damaging to a third party. Tous, {f 0 2000 BS isissued
in the ha country, the corparatinn could refuse to comply an the grounds
that injury to a third party wight result and hence render the local
representative of the corporation subject to arrest and prosecution.

88. Pinally, third coutries could he required to reveal bank records if both
tbc home country and the purchaser country show probable cause that the

payment they are tracing is an illicit one. The third country could create
machinery to decide wben and what degree of co-operation is appropriate. local
¢ ¢ Nircement officers could be empovered to determine vhen a tranaactim

is tainted sd@ hence should he deprived of protection under bank secrecy lava.

/...
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2. Action at the intergovermmental level

39, In addition to tbe actions that Governments might be required to take within
their ovn territories, an international agreement could contain provisions
regarding intergovernmental co-operation and harmonization of national laws.

In fact, a considerable number of issues dealt vitb in an agreement vould require
the co-operation of home. host and third countries. Such e¢o-operatioa could
range from exchange of information. assistance in investigation, mutual judicial
assistance and disclosure at the international level.

Exchange of information

90. Since the fundamental characteristic of any, illieit payment is secrecy,
co-operation in making public information on such payments vould have an
important deterrunt function. Indeed, an sgreement on the exchange of information
vould seem complementary {0 an agreement opm international standards and criteria
for disclosure. There is a mutuality of interest betveen the host and home
Governments for exchanging relevant information bearing on the activities of
corporations vith which they are concerned.

01. At the intermational level, there are many examples of multilateral
conventions that ave established information-exchange procedurea. Howvever,
vith respect to the exchange of informatiom on illicit payments, difficult and
embarrassing questions night arise when State-ovned corporationa are involved
or vhen corporate secrecy snd competitivtncss is given avey by exchanging
further , more harmless, information. Appropriate prcvisions in an international
convention could minirize these and other related problems.

Mutual judicial assistance

92. An international sgreement coulc also include provisions concerning the
povtr of law enforcement officers to summon vitnesses, to subpoena relevant
records and to extradite, for purposes of judicial investigation, any persons
involved in illicit paywents. Such provisions vould engure the effectiveness

of the obligation8 undertaken by the parties to the agreewent. |t would be
necessary in tbt international agreement to specify the procedurtr to be folluwed.

93. The provieiona of an international sgreement ought to bt broad enough to
facilitate investigstioms and prosecutions of illicit payments. It might

therefore he necessary to staste clearly in the agreement tbat illicit payments
constftutt extraditable offtnces for the purposes of all extradition treaties.

9L. In addition, provision could be made for investigations by parliamentary
bodies and other agencies. Sometimes, becasuse of t bt political position of the
persona under investigation, ordinary criminal processes may not he adcqwtt
or even possible; in such cues, until a parliamentary commi ttet has produced

{ ts findings, no criminal investigstions are likely to ensue. There fore, vhen
the questionable activities involve high officials, the more diverse the number
of agencies vith the power to investigate, the higher the chances that there
will be p,cosecutions.

P I R L LR s T T O N PP LY W Y ] B RS IR Y T S



E/AC.6k/3

English
Page 19

9%. Judicial assistance agreements could also be ext ended to the investigative
stage s o that co-operation may begin before formal criminal proceedings art

init jated . Investigators cwulld eleo be permitted to tXchangt c¢m a confidential
basis papers filed with different Governments, to uestion foreign nationals and
to request information regarding illicit payments.

C. Implementation and settlement or digputes
1. Machinery for implementation
96. The effectiveness of an international agreement on illicit payments would

depend on a number of factors, beyond its formal acceptance and enactnent.

97. The agreement would have to be ratified by all three categories of States
(home, host and third countries). A wariety of procedures may have to be
considered in such an agreement i n overcomig the difficulties in securing &
sufficient number of ratifications. There ar e many examples in international
practice of agreements establishing procedures for obtaining a vide spectrum of
adherence. For example, article 19 of tbe constitution of the International
Labour QOrganisatiop establisbts a system for facilitating ratification of labour
conventions concluded under its auspices. A C-mittee of Experts on the
Application of Conventioms and Ratifications is created to examine vbttbtr
contracting parties have enacted legislation Or taken appropriate l.ction within
the tiw prescribed (18 months usually) to ratify an international wnt.
Furthermore, States are required to inform the Director-General of ILD of tbe
peasures they have taken to give effect t0 the convention in question.

98. In tbe case of States that have not ratified @ convention, tbe above-nentioned
article 19 further requires them to report on the laws and practices concerning

the matters dealt wvith by tbe convention and to state the difficulties that

prevent or delay ratification. OB tbe basis of tbe informatiob obtained. the

I10 Committee of Experts on the Application of Convention5 and Ratifications
prepares a general survey of the status of tbc coavention for consideration by

the General Conference of tbe Orgnnisation.

99. International procedures might be devised to atsist tbe parties to an
agreement in securing iis effective implementation: The mechanisz for
implementation of ao international agreement nay rsnge from tbe ® stablisbmcot of
permanent institutions OF agencies to ad_hoc consultations and exchange of
information. Ap internmational insti tution might be created or an existing one
used to exercise a variety of functions. sSuch an institution or agency could
asgist States in overcom'ng administrative problem5 and co-ordinate action5 taken
by the parties to the agreement. It could be entrusted vith such functions as
servicing, reviewving and appraising the implementation of the agreement,
mechanisms for exchanging information among Governments, and consultations or
fact-finding and reporting. It could also be entrusted with submitting proposals
for possible revisions of the agreement.
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2. Settl ement  of disputes

100. The provisions of an agreement may give rise to disputes concerning tbeir
interpretation or application. It would thus be essential for an agreement to

establish procedures and mechanisms for settling disputes. These procedures and
mechanigms could include negotiation. mediation or conciliation and, where these
vere insufficient, arbitraticn and Judicial settlement.

Negotiation

101. Adthough negotiation by itself may not be sufficient for the settlement

of disputes that may arise out of a convention, it can be stipulated as a
prerequisite to more formalized settlement processes. An agreement night provide
that the parties to a dispute consult wvith some third party and make every effort
to reach a settlement through it. Tbe third party negotiator could be authorized
tither to recomrend appropriate terms of settlement or to suggest a reference to
either conciliation, arbitration or Judicial settlement.

Mediation or conciliation

102. A mediation or conciliation procedure for resolving disputes relating to

an agreement could consiz® of a board to be appointed by the parties, Such a
board would recommend appropriate action in accordance with the provisions agreed
upon.

Arbitretion

i103. The parties to a dispute rela’ing to the interpretation or application of
a convention may choose to resort to arbitration in order to settle the dispute.
They may do so titber on an ad boc basis or in a more institutionalized manner.
In #p ad hoc arvitration, each party would appoint one arbitrator, and both
parties together would appoint the third or provide for some otber manner of
appoictment. In an institutionalized arbitration procedure the parties resort
to an existing arbitral body.

Judicial settlement
lob. Depending on tbe nature of tbe dispute, it way be possible to resort to
national Julicial tribunals for settlement. On tbe ipterunational level, the

dispute may be submitted to the Intermationel Court of Justice, provided that the
par'.ie are States that bare accepted the Court’s Jurisdiction.
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